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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD

Proto Labs, Inc., )
) Opposition No. 91216429
Opposer, )
) Serial Nos. 86/100,092, 86/100,112,
V. ) 86/100,123 and 86/100,133
)
NextLine Manufacturing Corp., ) Marks: NextLine, NextLine
) Manufacturing, NextQuote
Applicant. ) Xpress Flow

APPLICANT'S REPLY BRIEF
IN SUPPORT OF MOTION TO DISMISS

Opposer’s response brief fails to addrbesfundamental issue raised in Opposer’s
motion to dismiss, namely, the deficiency@pbposer’s “shotgun” allegations, none of which is
rectified by the amended notice of oppositiendered by Opposer with its response to
Applicant’s motion. Opposer appears to belithat the large number of pages and pleaded
paragraphs in the amended notice equates thexet statement of Opposer’s claim. This
deficiency is merely exacerbated on page mageof Opposer’s response brief, which lays out
four (4) counts, thereby doubling the numbecadints purportedly alleged the original notice
of opposition.

l. Conflicting Marks

Opposer states, “As a competitor with six conflicting marks, Proto Labs has amply
pleaded standing.” However, Applicant did oballenge Opposer’s stdimg. Nevertheless, to
narrow the issues before the Board, Appligatiting herewith a Consent to Judgment on
NextQuote,U.S. App. Ser. No. 86/100,123, aXBressFlow,U.S. App. No. 86/100,133,
leaving only the following two appliti@ns to be adjudicated by the BoakkxtLine, U.S. App.

No. 86100092; antlextLine Manufacturing, U.S. App. No. 86100112.



Il. Multiple Counts

Opposer statesttere is no requirementahProto Labs plead four grounds against each
of four marks as twelve seq@e counts.” However, Apgigant never proposed any such
requirement. The statement itself shows Opposaitigre to failure to apprehend the basis for
Applicant’s motion to dismiss.
lll.  Averment of Intent

Opposer states, “Proto labs has pleadaddmwith particularity, and intent may be
averred.” Applicant agres that intent may beferred where the circumstances alleged by the
opposer are sufficient to support an inferenceteit. In the present case, however, no such
circumstances are alleged.

In fact,there are errors in the first-use and first-use-in-commerce dates, and such dates, to

be correct, must be amended as follows:

Mark/App. First Use Corrected First Commerce Corrected
NextLine, App. No. 86100092 Jan. 15, 2013 May 29, 2013 Oct. 22, 2013 Jan. 28, 2014
NextLine Manufacturing, App. No. 86100112 | Jan. 15, 2013 May 29, 2013 Oct. 22, 2013 Jan. 28, 2014

These errata in the first-use dates, whifgetable, are not mdyeinnocent; they are
insufficient, as a matter of law, to raise an iafece that Applicant had an intent to deceive the
U.S. Patent and Trademark Office. In comparison to Opposer’s claims of common law priority,
which go back for many years, these discrepanza@not form the basis for an inference of
fraudulent intent.

IV.  Priority

Finally, Opposer statesDeétails of ownership are evid@sry matters for proof, not for

pleading.” Opposer’s asserted adition of priority inthe name “FINELINE” is hardly a mere

“detail of ownership.” And, ean if that were true, the degree of resemblance between



FINELINE and NEXTLINE is insufficient, aa matter of law, to support a finding of likely
confusion for purposes of Samn 2(d) of the Lanham Act.

In summary, none of the points raised by Opposés response brief address the issues
raised in Applicant’'s motion to dismiss, attg amended notice of opposition filed by Opposer
does not fix the problem. For thisas®on, the opposition should be dismissed.
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